Introduction
As Paul Seidenstat noted a few years ago, " [t] he role of government in the marketplace has been subject to the many crosswinds of change since World War II. The overriding movement that has occurred since the end of the 1970s has been in the direction of less dependence on government and more reliance on the private sector."
1 British Prime Minister Margaret Thatcher and President Ronald Reagan led this revolution to privatization. Nowadays, every country is undergoing such a process.
Because too many subjects under the same microscope may obscure the picture with this word, this article explores from a comparative perspective a precise form of privatization and its consequences on public law values.
Privatization is broadly defined as "the shifting of a function, either in whole or in part, from the public sector to the private sector." 2 Because the concept does not refer to the same realities in the United States and in Europe, 3 this article makes the choice of a pragmatic approach.
Privatization has known a variety of forms all around the world for a few decades, and the list of specific techniques frequently associated with it can be a lengthy one. The most common instruments are contracting out and selling government-owned assets, but broader definitions exist and include a wide range of public-private partnerships, 4 such as vouchers. 5 However, vouchers are less common in Europe. 6 That is why, at first glance, this article only focuses on the transfer of state assets and state functions to private hands.
Differences still exist between the European and the American debates within such a scope of analysis. Matthew Crenson states that "[i]n the United States, privatization rarely means the outright sale of public assets to private purchasers. . . . In most cases . . . privatization refers to the use of nongovernmental organizations to run government programs."
7 Thus, the pattern of privatization typically followed in the United States means "retaining collective financing but delegating performance to the private sector."
8 Therefore, contracting out is fundamental. 3. Whereas in the United States "privatization" is generally used as a generic term, there is a distinction in Europe between "privatization," "deregulation," and "liberalization." For a discussion of the differences between privatization in the United States and in Europe, see Giando 9. Steven J. Kelman, Contracting, in Salamon, supra note 4, at 283 (making a distinction between "contracting for procurement of products and services used directly by the government By contrast, in Europe and especially in France, 10 the debates have historically focused on the sale of state enterprises. 11 Although very common, the topic of contracting out has not received much attention in comparative analysis. The French perspectives and findings, however, may be interesting for the United States, especially those regarding la délégation de service public.
12 That is why this article mainly explores contracting out, 13 even if privatization can be defined in a larger sense. A study on privatization raises a certain number of issues, and notably questions the fate of public law values.
14 Because the French and American conceptions of public law are different, 15 the French experience can provide thoughtful insights to the American debates over the protection of these values in the process of contracting out public functions.
In general terms, the French debate over privatization must be analyzed in the light of a profound cultural preoccupation with the state and its purposes-a preoccupation that is alien to British and American political cultures. As opposed agency and contracting for the delivery of government-funded services by third parties to external recipients."). The distinction is close to the French one between marchés publics and délégations de la gestion de services publics (or délégations de services publics). This article focuses on the second category. The contractual device is useful to describe such a transfer of state functions to the private sector but also contractual approaches to regulation. 15. In the common law world, "public law" refers to "[t]he body of law dealing with the relations between private individuals and the government, and with the structure and operation of the government itself; constitutional law, criminal law, and administrative law taken together." Black's Law Dictionary, supra note 2, at 1244. This article focuses on constitutional and administrative laws. There is the same formal definition in France; however, "public law" is more directly connected to the Roman conception of the res publica. Elisabeth Zoller, Introduction To Public Law: A Comparative Study 3 (2008).
to the common law tradition that equates government and state, civil law countries make a clear distinction between the two concepts. In French public law, the state is not the government but rather the res publica.
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In the common law tradition, the basic model of constitutionalism denotes negative limits on state action. Reflecting this classical distrust of the state, the Constitution of the United States imposes various restrictions on the exercise of governmental power.
17 Administrative law has also followed these outlines. Therefore, the U.S. government has very few substantive rights. Public law and its values such as accountability, due process, and fairness, are mainly procedural. In France, by contrast, the state has always been considered indispensable because of its role in protecting and developing the res publica. 21 Consequently, it has positive rights and duties. This particularism must be understood within the French Republican model and its conception of "public interest" (l'intérêt général) and "public service" (le service public). It explains why public law values from a French perspective are more substantive than procedural and refer to the motto of the Republic: "liberty, equality, fraternity" (liberté, égalité, fraternité where and resulted in a great shift from the public to the private sector. However, the conditions and consequences of privatization have been different in France than in the United States. In particular, the French government has shrunk, but the reach of public law has not receded. The reasons are twofold: first, the French government maintains core governmental functions within the public sphere (Part I); second, public law norms still cover privatized functions (Part II).
I. The Scope of Privatization
Like many other states, France has undertaken programs to privatize both public enterprises and public functions. 23. The argument in the United States on exclusively public functions exists but is really different from the French one. See, e.g., Flagg Bros. Inc. v. Brooks, 436 U.S. 149, 164 (1978) (including "education, fire and police protection, and tax collection" as public functions, but explicitly withholding judgment as to whether government "might be free to delegate to private parties the performance of such functions and thereby avoid the strictures of the Fourteenth Amendment").
24. Thus, the French experience could enrich American debates. See, e.g., Verkuil, Public Law Limitations, supra note 22, at 401 ("Accepting privatization . . . need not mean the end of public law; indeed, public law limitations must be satisfied before some government functions can be outsourced").
A. Privatization in the French Context
Because of the particular nature of the debate in France over the state and the market, the very definition of privatization has undergone certain theoretical limitations.
The Background: the Debate over the State and the Market
The role of state intervention in the French economy has been sizable since the time of Louis XIV. Some of the tasks of the "Nation" were already mentioned in the 1789 Declaration of the Rights of Man and of the Citizen. 25 Here lie the roots of the French particularism regarding privatization.
The present French Republican model is based on the concept of public service, which is "la raison d'être de l'Administration." 26 This concept is quite hard to define for Anglo-Saxon lawyers. 27 The most comprehensive definition comes from Bernard Schwartz, who noted in a broad sense that a public service is "a means provided by the public authorities to satisfy general social needs."
28 It has been considered the foundation of French administrative law, 29 and some authors even tried to build a conception of the state on the notion. 26. René Chapus, Droit Administratif General Volume 1, at 573 (15th ed., 2001). 27. It is harder to define it in English. Tony Prosser summarizes it as "an activity in the general interest, provided by a public or private actor and subject to a special legal regime requiring equality of treatment, adaptation to changing needs and security of supply, etc. The most important provision concerning privatization states, "all property and all enterprises that have or that may acquire the character of a (national) public service or a de facto monopoly shall become the property of society."
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The importance of public services has been implemented in two ways: through public direction 35 and granting public service delegations for private concerns. Thus, private enterprises have always contracted with the Administration to fulfill public activities. 36 Public service is not, and has never been, synonymous with public ownership.
Since the end of the 1970s, the dominant global trend has been towards the direction of less dependence on government and more reliance on market mechanisms. 37 Underlying much of this reform surge is a set of theories that portrays government agencies 38 as tightly structured hierarchies insulated from market forces and citizen pressure, and therefore free to serve the personal and institutional interests of bureaucrats instead. 39 Private initiative has been favored over state intervention, and France has not been an exception to this general trend.
However, the French debates over privatization were particularly active during the 1980s because of the specificities regarding public services. Some French scholars even argued that certain public services could not be privatized due to their govern-32. 1946 Const. pmbl. § 13 ("The Nation guarantees equal access for children and adults to instruction, vocational training and culture. The provision of free, public and secular education at all levels is a duty of the State.").
33. Id. at § 11 ("[The Nation] shall guarantee to all, notably to children, mothers and elderly workers, protection of their health, material security, rest and leisure. All people who, by virtue of their age, physical or mental condition, or economic situation, are incapable of working, shall have to the right to receive suitable means of existence from society.").
34. Id. at § 9. 35. Public direction has been organized through either public enterprises (especially after World War II with nationalizations of electricity and gas) or other legal forms (the most common is the régie).
36. mental nature. 40 In practical terms France was the exception, at least initially, to the worldwide privatization trend. It experimented with Keynesianism in 1981, just as its partners were abandoning the approach, and extended, rather than retracted, the state by nationalizations. Nevertheless, in 1986, the coalition of right parties came to power and passed laws authorizing the denationalization of public firms. 41 Consequently, the Constitutional Council, the highest judicial body in constitutional matters, was asked to answer the fundamental question of whether there are limitations to privatization.
Theoretical Limits: Core Governmental Functions
The Constitutional Council declared in 1986 that some core governmental activities and corresponding public services cannot be privatized because they derive from the Constitution. 42 These public services, called "constitutional public services," 43 include justice, police, defense, education, and health care. 44 The Council reached the same findings in several matters regarding the sale of public enterprises. 45 Today, every public firm seems open to privatization because none of them express constitutional functions. 46 This concept resonates with Anglo-Saxon experiences. 47 It is, for example, at odds with Tony Prosser's findings, which noted a few years ago that "the United Kingdom experience shows quite clearly that there is no core governmental activity which cannot be privatized. If the Constitutional Council has mostly dealt with cases concerning privatization of public firms, 49 the French movement toward contracting out has nevertheless been also essential. Private companies are now involved in performing many public services, such as the provision of water and transportation, as well as more traditional public activities such as education. The potential scope of this movement must be understood with the same reasoning: because some functions are considered the core of public life-the core of the government, they cannot be privatized, regardless of the form (transfer of public assets or public functions) or the beneficiary of privatization (profit or nonprofit organizations). The practical implementation of such a rule concerning contracting out has been carried out by the Council of State.
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It is important to detail the prohibition before making it explicit with concrete examples. Indeed, some activities within a constitutional public service may be open to delegation. There is a distinction within such a public service between the core governmental function per se on the one hand, that is to say the genuine fundamental public activity protected by the Constitution, and a complementary function on the other. For example, delegating the provision of food service in a police station seems less problematic than delegating the control of people in the streets. As the general principle stated above, the former activity can be outsourced, the latter cannot.
There is a second and more disturbing situation in which core governmental functions are entirely open to delegation. The most important sectors are education and health care. That is why scholars draw a distinction within constitutional public services between those linked to sovereignty (e.g., police and defense), and the rest (e.g., education and health care).
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Given the complexity of the theory, the article turns now to more concrete examples.
B. Concrete Limitations to Privatization
Although non-exhaustive, the following discussion will brush through various examples that are relevant to the French experience. 
Policing Activities
The Council of State has always ruled that core governmental functions such as controlling and punishing citizens cannot be contracted out. 53 However, complementary activities such as the organization of street parking, vehicle towing, or teleprocessing may be delegated because they are not directly connected with this core.
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For the past twenty years, France has enacted legislations allowing private actor involvement in policing activities, especially in airports and malls. 55 Nevertheless, they are neither allowed to control nor to arrest people and are strictly supervised by public authorities. Private participation in this field seems more restricted and at the same time more controlled than in the United States. 
Prisons and Justice
Similar to prohibitions against policing activities, French law restricts delegation of justice and prison activities; specifically, the control and punishment of citizens, deprivation of liberty, and custodial functions.
With respect to prisons, privatization covers a wide spectrum of issues. It starts in areas that are not generally contentious, such as issuing commercial contracts for the canteen or shop in which prisoners can purchase items for their personal use. The next stage in privatization is that in which specific services, such as drug treatment or other programs for prisoners, are delivered by commercial companies or nonprofit organizations. Moving further along the spectrum, in some cases contracts are issued for the central services within the prison. The contracts can include custodial activities, supervision, and education of prisoners.
Privatization of prisons was an important issue in France in 1987 when the government decided to expand accommodation and invited the private sector to participate. At the outset, the expectation was that the operation of these new prisons should be wholly privatized, that is to say all functions would have been contracted out to the private sector, from garbage removal to education and man- agement. But in the face of opposition from various sources, privatization of the core operational side was cancelled before it even got under way. Management and custodial functions therefore remained as public functions. However, the hotel functions and prison industries were awarded to private companies. 57 This system of dual management, often described as semiprivate prisons (prisons semi-privées), has increased in France since 1987. 58 Even if France privatized some functions in prisons, the state has firmly retained control of the actual deprivation of liberty. In France, unlike the United States, punishment is a state responsibility and entitlement. Privatization of such core functions would be the abandonment of a governmental task. 
Defense
The French Department of Defense declared a few years ago that present delegations include activities such as guarding, food service provision, and accommodation. Its next agenda is clear because contracting out will be pursued when private parties are able to bring specific skills and qualifications in sectors that are not linked to the hearth of the activity of defense. 60 It follows that France seems less concerned with problems faced by the United States in the activities of war. 61 The operation in Iraq since 2003 has been a turning point, even if the involvement of private companies has been rising for a few decades. In Iraq, private companies participate in the whole activity of war because they have been providing logistics and site security. In addition, they have supplied supporting weapons systems, advice and training, and armed personnel that operate with troops on the battlefield. 
Education
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Education is mentioned in the French Constitution as a state duty. 64 Therefore, as a constitutional public service, education should theoretically not be open to delegation. 65 The Constitutional Council, nevertheless, stated in 1977 that people have a freedom of choice between public and private education.
66 Consequently, there are both public and private schools in France. 67 As in other constitutional public services, the only activities that may be delegated in the former are the complementary functions (e.g., provision of food service and transportation). By contrast, in the latter, the fundamental functions of education can also be provided by the private sector, even if a few limitations exist.
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Education reveals surprising findings due to the broad participation of private actors in a core governmental function. Moreover, it is not always easy to determine within such an activity whether a particular mission is open to delegation or not. 69 Nevertheless, it does not mean that the category of constitutional public services is an "empty bag."
70 Indeed, the limited scope of privatization only represents the first aspect of the French protection of public values, which must be evaluated hand in hand with its legal regime. 69. For example, the supervision of prisoners is quite disturbing. This activity cannot be theoretically delegated, but the electronic supervision is delegable because it has been considered as distinct from core governmental functions. See supra note 59. Another example is tax matters. See CC decision no. 90-285 DC, supra note 49 (the Council stated that tax collection, which is at the heart of the governmental functions, may be delegated to a private actor when the public authority remains in charge or exercises a control 
II. The Legal Regime of Privatization
Public law norms are theoretically inapplicable when a function has been privatized in the United States.
71 Therefore, the private contractor seems almost free to deliver the service as it deems appropriate.
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In France, by contrast, as soon as the service is connected with the public interest, private parties are subject to specific public law precepts. Consequently, contracting out does not mean the eviction of public law values. 73 This solution is deeply rooted in the French legal history. Indeed, if one objective of public law is to protect the interests and rights of individuals against invasion by the government, as is the case in the United States, it also has to be reconciled with a sense of the community. 74 Two sets of rules apply to the French regime of contracting out. 75 First, by their very nature, public activities and related public services trigger the application of some general public law obligations-it is the public service "à la française." Second, other specific requirements apply directly to the delegations. 
A. The General Rules: Public Service "à la Française"
Two situations reflect the importance of public law values in France and the spirit of their protection. The first one is directly connected with the concept of public service. The second situation applies more specifically to constitutional public services within which whole delegations are awarded.
Basic Public Law Requirements: les Lois du Service Public
The concept of public service, broadly defined as a means provided by the public authorities to satisfy general social needs, 76 is as essential to comprehending the regime of contracting out as it is to understanding its scope.
Public service triggers the application of some legal obligations, known as the "public service principles" (les lois du service public). Whether a public service is operated by a public authority itself or by a private enterprise under administrative authorization, these basic public law precepts apply. 77 Thus, the province of public law extends to private actors in such situations. 78 Tony Prosser was right when he stated that "[s]ervice public may also be a means of incorporating certain social principles into the operation of private enterprises in the market place."
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The three principles governing all public services include:
a. Adaptability
The provision of a public service must adapt to evolving circumstances as may be required by the public interest. For instance, even when the activity has been delegated to a private actor, the Administration is nevertheless allowed to unilaterally modify the contractual obligations if need be, regardless of the precise wording of the contract. 80 
b. Continuity
The provision of a public service cannot be interrupted except in precise circumstances provided by the law. 81 The consequences are twofold. On the one 76. See supra Part I.A.1. For purposes of this part, "public authority," "Administration," and "State" are synonymous terms that refer to "government" or "agencies" in the United States.
77. But the converse is also true. If a specific activity does not come within the concept of public service, then cases concerning it are within the competence of the French civil courts, even if the particular activity happens to be one carried on by a public authority.
78 hand, public agents have to respect some specific rules regarding strikes. On the other, it justifies the powers of public authorities in the implementation of the delegation, especially the power to sanction the private actor. 82 
c. Equality
The Constitution globally protects the principle of equality before the law and, by so doing, equality before the public services. It also implies the neutrality of the public service. 83 The courts insist that all citizens should have an equal opportunity of benefiting from public services. Unfair discrimination is strictly forbidden.
Extension of Public Law Norms to Delegated Constitutional Public Services
Education and health care, although considered constitutional public services, are sometimes wholly delegated to private hands. 84 Nevertheless, the state and public law requirements remain very active. A statute enacted in 1959 regulates the relations between the state and private schools. These schools theoretically have the choice to either contract with the state or not. In reality, nearly all of them enter into a contract with the government for financial assistance in exchange for their adherence to certain rules and controls. 87 Under the terms of the "simple contract" (contrat simple) which applies to elementary schools, the government pays the salaries of teachers provided they hold the requisite teaching qualifications. These private schools must also respect the basic rules of public education. Secondary schools, which are the common private schools, 85. This regime is important due to the specific legal nature of outsourcing involved in such circumstances. Because they are not always considered from a legal point of view as délégations de services publics, the public services principles may not be applicable as such (especially in education). It follows that public law norms through control and regulation are considered as fundamental to guarantee public law values. Similarly, the following rules, infra Part II.B., are also applicable to these situations. 87. If today around 20% of young people in France attend private schools, 97.4% of them study in a school which has entered into a contract with public authorities. See supra note 67.
enter into a "contract of association" (contrat d'association) under which the state pays the salaries of teachers who are public employees and provides operating expenses. Such private schools agree to follow the same curriculum as the public sector.
In addition, the state supervises all private schools. The degree of supervision becomes even greater when the school enters into a contract with the government (financial control).
So in such cases, contracting out is far from being a complete privatization without public law requirements.
b. Health Care
The role of the state is also fundamental for private health care. One must draw a distinction between two connected steps: financing and regulation. As James Russell states, "[t]he majority of health care spending in Europe is publicly financed. In the United States the majority is privately financed." 88 Consequently, "the major actors in the American health system . . . are immune to government regulation or control as they are in Europe." 89 In practical terms, almost all private actors involved in health care in France must comply with regulations enacted by a public authority. They are also more or less supervised in the implementation of their tasks.
Once again, contracting out does not result in the release from public law duties.
B. The Specific Rules Governing the Relations of the Private Contractor
In addition to the general rules previously analyzed, there are several specific rules that address the relations of the private contractor to the Government and to private parties.
Relations with the Government
The rules applicable to both the government and the private contractor are determined by the nature of the contract.
a. The Basis: the Legal Qualification of the Contract
As elsewhere, French public authorities generally enter into contracts for outsourcing public services. In France, such contracts are administrative because of the very nature of the public services granted. This qualification is fundamental due to the specific rules that will apply: the public entity is the leader of the contract and has specific powers. Georges Langrod was right when he stated in the middle of the twentieth century that with the notion and the regime of administrative contracts, France ensures the regularity and continuity of public services through a special legal and technical conception which seems more effective and at the same time more elastic than analogous devices known to private law. . . . This justifies also the submission of administrative contracts to a specific legal status, founded on clauses exorbitantes unknown in private law. 90 This legal status justifies the general power for public authorities to oversee the execution of a contract and to control its termination, notwithstanding its precise terms. That is to say, many powers are deemed d'ordre public: they may be applied even if there is no formula (or another formula) in the contract. Then the French conception of the public interest can permit what would be considered in the United States as a breach of contract by public entities. In such cases, the law of the contract is not always the law of the parties.
b. Specific Powers of Public Authorities 91
The provision of public services is strictly supervised by public • authorities. This control can be extended to all needed measures, except that the Administration cannot be regarded as exercising the mission itself; If the private party fails to carry out its mission, the Adminis-• tration can levy specific penalties without prior recourse to a court. These penalties may be financial or coercive; Public entities can also unilaterally modify the contract. The • public entities have powers to redefine the character of the service to be performed or the work to be done in order to meet the changing needs of the public interest (the financial ele-ments of the contract, however, can never be unilaterally modified). This may involve additional costs; Finally, the Administration may terminate the contract before • its normal term without any fault from the private party.
c. Situation of the Private Contractor
The main right of the private party firm to the delegation is financial, i.e. it must be paid for the implementation of the public service. As a general principle, private actors must not endanger the public interest and related public services: they have less power than public authorities.
Nevertheless, there are a few guarantees because the powers of public authorities are not absolute. The administrative courts exercise strict judicial review. The conventionally acquired rights and even the economic interests of the private contractor are also taken into account. 92 That is why in every situation in which the contract has been modified, and even without any fault from the public authority, the private actor has a right to financial compensation. 93 Two other related theories created by the Council of State exemplify the importance of the indemnification of the contractor. An abnormal and unforeseen disturbance of the contractual equilibrium arises in these two situations. The disruption results either from the public entity party to the contract (théorie du fait du prince), or from events external to both contracting parties (théorie de l'imprévision). The first theory allows a full compensation for the loss incurred whereas the second divides the loss between both parties so as to re-establish the altered financial equilibrium. 94 
Relations with Other Private Parties
Given the delegation to the private sector, private law generally applies in the relationships between the private actor and the users of the public service, its employees, and its contractual relations with third parties. 95 In such situations, the most relevant French characteristic lies in the protection of rights granted to employees and users of such public services.
This protection represents one of the main problems with privatization in the United States because the Constitution guarantees individual rights only from governmental action. 96 For example, the Supreme Court limited the potential reach of the due process clause in the Civil Rights Cases when it held unconstitutional a federal statute that forbade discrimination in private settings. 97 So the litigant must prove that he is challenging a government action, whether state or federal. This is what the problem of state action is about. 98 As Harold Sullivan noted in practical terms, "[e]ven when government remains responsible through both funding and regulation for provision of a service, if production is in private hands, an employee can be dismissed, and a citizen can be denied service without the minimal constitutional safeguards that would apply if production had been in public hands." 99 Thus, "the most important consideration in analyzing the rights of employees is whether the employment at issue is public or private." 100 For example, whereas public employees' freedom of expression is protected by the First Amendment, private sector employees have fewer rights to express their opinions. 101 Facing such problems, U.S. scholars often try to solve the dilemma by using a comparative perspective. 102 The French experience, although useful, usually is forgotten.
Rights in France are protected against private powers when privatization occurs. This is not a specific protection of administrative law, but the consequence of the French protection of rights. In France the object of the Constitution is much larger than the attribution and the definition of rights. This attribution is a political function that is exercised by the legislative power, which protects both public and private persons. It implies that a third party effect doctrine seems useless. 103 In practical terms, users of public services have rights (particularly equality) against the private contractor because of the public service principles described above. 104 Along the same lines, all employees working in public services have important rights. 105 In particular, when contracting out to private hands occurs, private labor law protects the freedom of expression 106 and due process for all disciplinary sanctions.
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Conclusion
The French model represents a specific way for protecting public law values, both by limiting the scope of privatization and by applying a legal regime within which public law norms play an active role. This model is specific to France and this article has not argued that it can or should be applied in the United States. Nevertheless, it can enrich American debates.
The opposite is also true. Both globalization and European construction induce major changes in the role of the state. In the last decades, private parties have been increasingly involved in public activities. 108 Consequently, one may wonder whether the French specificity will live or die. 109 The final issue remains how far a model can evolve without losing its spirit. A U.S. comparison could be a good way for French scholars to determine and understand the strengths and weaknesses of their system.
